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SUPPLEMENTARY SUBMISSION FROM REPRESENTATION #3 IN RESPONSE TO
APPLICAN'TS SUPPLEMENTARY SUBMISSION/ RESPONSE AQ OB4ES TI@NS 5
J

SUBMISSION TO THE LICENSING SUB-COMMITTEE - M238639 Harbour Kitchen

Independent Certification and Fithess for Purpose

The applicant places reliance upon the fact that the Harbour Kitchen and its gantry or
walkway were “professionally designed and manufactured”. It also refers to a
manufacturer's technical statement concerning structural integrity, buoyancy and
stability, to “Environmental Health having reviewed buoyancy information” (ref. 1.4), and
to the “Fire Department” (ref. 1.2) having assessed the gantry as an access and escape
route.

The applicant should identify the organisation referred to as the “Fire Department”, the
officer or officers involved, the date and precise scope of the inspection, and any report,
assessment or certification issued.

Similarly, the applicant does not identify which officer within Environmental Health
reviewed the buoyancy information, what relevant marine engineering qualifications or
expertise that person possesses, the scope and nature of the review, or any report,
assessment or certification issued. The applicant should clarify whether that review
constituted an independent assessment of the structural stability or marine engineering
suitability of the floating structure.

The issue for the Committee is therefore not whether the applicant has employed
competent professionals. It is whether there is independent evidence that the
completed structure has been examined and verified as safe and fit for the particular
use proposed.

The important distinction is between:
e professional design;
e professional manufacture;
e inspection by a public authority for a particular purpose; and

¢ independent examination and certification or verification of the completed
structure as fit for its intended purpose.

A professional designer's opinion that a structure has been properly designed is not the
same as an independent examination of that design and the completed structure by a
third party with no involvement in its design or manufacture.

The issue for the Committee is therefore not whether the applicant has employed
competent professionals. It is whether there is independent evidence that the
completed structure has been examined and verified as safe and fit for the particular
use proposed.



If the Harbour Kitchen has been designed to fall outside of the statutory MCA
certification regime, this may mean that an MCA certificate is not legally required. It
does not, however, establish that independent verification of safety and fitness for
purpose is unnecessary. Independent verification could potentially be provided by an
appropriately qualified marine surveyor, an MCA-authorised Certifying Authority where
applicable, a Classification Society or another competent independent marine
engineering body.

The MCA's certification arrangements illustrate the distinction. Where the relevant small
commercial vessel regime applies, vessels are subject to examination and certification
by authorised Certifying Authorities against the applicable safety requirements and
codes.

The Committee should therefore ask the applicant to identify:

1. The design standard or code used.

2. The professional responsible for the structural and stability design.
3. The calculations supporting buoyancy and stability.
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. The maximum passenger and other loading for which the structure has been
designed.

5. Whether uneven loading, passenger movement, wind loading, flooding,
grounding and other foreseeable operating conditions have been considered.

6. Whether the completed structure has been independently surveyed.

7. Whether any Classification Society, MCA-authorised Certifying Authority, marine
surveyor or other independent competent body has examined or certified the
structure.

8. The precise scope of the Fire Service and Environmental Health inspections,
including whether either undertook any assessment of structural integrity,
stability or buoyancy and, if so, on what technical basis.

9. Whether the insurer providing the Harbour Kitchen's public liability/third-party
insurance has been informed of the nature of the floating structure, its intended
commercial use, passenger capacity and regulatory/certification status, and has
confirmed that cover remains valid on that basis..

10. Whether the insurer has required any independent marine survey, safety
certificate, stability assessment or other independent verification as a condition
of cover.

The relevant question is therefore:

What independent evidence demonstrates that the completed Harbour Kitchen
has adequate structural integrity, buoyancy and stability and has been
independently verified and certified as safe and fit for the intended commercial
use?



SUBMISSION TO THE LICENSING SUB-COMMITTEE - M238639 Harbour Kitchen
The Gantry and the Applicant’s Assertion that itis “Not Connected” to the Harbour Wall
The Absence of Physical Attachment Does Not Determine Legal Connection

The legal status of a structure cannot necessarily be determined solely by its physical
method of attachment. The authorities require consideration of the objective
circumstances, including the purpose and function of the structure.

The applicant has established a physical and functional relationship with the harbour
wall. It then seeks to attach a legal consequence to the absence of a permanent fixing.
The authorities demonstrate that such a conclusion does not automatically follow.

The applicant claims that the Harbour Kitchen does not come under the jurisdiction of
BCP for reasons of the gantry or walkway not being physically connected to the harbour
wall.

That proposition does not follow from the authorities relied upon in Appendix: A

These authorities demonstrate why the absence of a physical fixing does not, by itself,
establish that there is no legal connection with Council land.

The legal conclusion supports the following propositions:
1. Physical attachment is not the sole test of legal connection.
2. Juxtaposition without physical contact can be sufficient in law.
3. Objective purpose is more important than mechanical attachment.
4. Physical separation does not necessarily determine legal connection.

5. The Committee is entitled to consider the substance and reality of the
access arrangement.

Accordingly, there is a substantial legal basis for concluding that the absence of a
permanent physical fixing should not, by itself, be treated as sufficient to determine
whether the gantry has a legal connection with, or constitutes a use or occupation of,
Council land. That is a question which should be determined on the evidence and the
applicable statutory framework

If the applicant's interpretation were accepted, it could set a precedent for further
commercial operations along the rivers and harbour simply by engineering a physical
separation between its access structure and the quay, banks of the river, and harbour.




APPENDIX: A
1. Holland v Hodgson

Holland v Hodgson (1872) LR 7 CP 328 establishes that the question whether an object
has become part of the land depends principally upon the degree of annexation and the
purpose or object of annexation.

The case demonstrates that permanent mechanical attachment is not an absolute
requirement. The circumstances and purpose for which an object is placed in a
particular position are relevant to its legal character.

Relevance: The absence of a permanent fixing to the harbour wall does not, by itself,
determine whether the gantry has a legal or functional connection with the land.

2. D'Eyncourt v Gregory

D'Eyncourt v Gregory (1866) LR 3 Eq 382 demonstrates that objects can form part of
land despite resting by their own weight and without mechanical attachment, where
their position and purpose form part of the permanent arrangement of the property.

Relevance: Physical attachment is therefore not necessarily a prerequisite to legal
connection.

3. Elitestone Ltd v Morris

In Elitestone Ltd v Morris [1997] 1 WLR 687, the House of Lords considered a bungalow
resting on concrete pillars without being mechanically attached to them.

The case confirms that the underlying issue is one of accession, and that the legal
character of a structure cannot necessarily be determined by the existence or absence
of a physical fixing alone. The question is one of fact and degree.

Relevance: The applicant's apparent proposition that “no mechanical attachment = no
connection” does not follow from the authorities.

4. Savoye & Savoye Ltd v Spicers Ltd

Savoye & Savoye Ltd v Spicers Ltd [2014] EWHC 4195 (TCC) provides modern guidance
on the assessment of annexation. Relevant considerations include the mode and extent
of annexation, removability, purpose and the objective circumstances.

The judgment also recognises that accession may arise through juxtaposition without a
physical bond, drawing upon D'Eyncourt and Elitestone.



Relevance: The legal assessment must therefore consider the objective physical
relationship and purpose of the gantry, rather than simply whether it is mechanically
attached.

5. Lictor Anstalt v Mir Steel UK Ltd

Lictor Anstalt v Mir Steel UK Ltd [2014] EWHC 3316 (Ch) reinforces the need to
determine the legal character of an installation by reference to the objective
circumstances, rather than merely the description given to it by the parties.

Relevance: The applicant's description of the gantry as “not connected” is not, of itself,
determinative. The Committee should consider the actual physical arrangement and
the purpose for which the gantry is installed.

6. Spielplatz Ltd v Pearson

In Spielplatz Ltd v Pearson [2015] EWCA Civ 804, the Court of Appeal considered the
nature and purpose of a structure and the objective circumstances in determining
whether it had acceded to the land.

Relevance: The appropriate question is therefore not simply what the applicant calls the
arrangement, but what the objective physical arrangement is and what purpose the
gantry serves in that location.

7. Mew v Tristmire Ltd

Mew v Tristmire Ltd [2011] EWCA Civ 912 concerned houseboats in a harbour and is
relevant because the Court of Appeal held that the houseboats remained chattels.

The case is distinguishable from the present issue. The question here is not simply
whether the floating Harbour Kitchen remains a movable structure. The specific issue is
the gantry, which the applicant itself describes as providing land-to-water access.

Relevance: The fact that the principal structure floats does not, by itself, determine the
legal character or relationship of the separate access structure.

8. Application to the present case
The applicant's own evidence establishes three important facts.
First, the applicant states that the gantry is “cushioned against the wall.”

Second, the applicant states that the gantry provides “land-to-water access” to the
premises.



Third, the applicant states that an agreement has been reached following discussions
with BCP's legal team concerning the gantry.

The photographs supplied by the applicant show the gantry functioning as the access
route between the shore and the floating premises.

These facts establish a clear physical and functional relationship between the gantry
and the Council-controlled shore.

The authorities do not require the Committee to disregard that relationship simply
because the gantry is not permanently fixed to the wall.

The relevant questions are therefore:
1. Where precisely is the gantry positioned in relation to the harbour wall?
2. Does it touch, rest against, bear upon or otherwise interface with the wall?
3. Why has it been installed in that particular position?

4. What function does it perform in relation to the Council land and the floating
premises?

5. What was the nature and extent of the agreement reached with BCP?

Whether those facts ultimately establish a legal connection, occupation or use of
Council land is a matter for determination on the evidence. The applicant's assertion
that there is no connection does not, by itself, answer the question.

9. Conclusion

The authorities have established a consistent principle: the absence of permanent
mechanical attachment does not, by itself, determine the legal relationship
between a structure and land.

The assessment must have regard to the objective circumstances, including
physical relationship, purpose, function and degree of annexation.

On the applicant's own evidence, the gantry is positioned against the harbour wall
and provides the land-to-water access to the floating premises.

The Committee should therefore consider the actual physical and functional
arrangement, rather than treating the absence of a permanent fixing as
determinative.



SUPPLEMENTARY SUBMISSION - STATEMENT FROM REPRA@E@M 6
COUNCILLOR DION

In relation to the prevention of crime and disorder, it has to be remembered that Ashley
Cross has an evidenced history of late-night and licensed-premises disturbance.

It became a hot spot of crime and antisocial behaviour due to the concentration of late
night drinking establishments. Residents and several victims of crime and assault had
to resort to bringing a petition to the Council pleading for restrictions on the bars’
opening hours and better regulation to tackle the problem. A cumulative impact study
was also sought to tackle the problem. These were not concluded due to the lack of
evidence to warrant further action. But it does reflect how residents were, are and will
be adversely affected by the proposals to return to the very late night openings.
Approving late night opening with the sale of alcohol risks bringing the crime and
disorder back to the area.

Prevention of public nuisance

Ashley Cross is primarily a residential area. All the shops along the road have private
flats above. Extended hours would increase the public nuisance of loud voices,
shouting and laughing and, on occasions, fighting. Many residents, who live in the
single family dwellings all along the adjacent roads to Ashely Cross, have reported the
additional nuisance of slamming car doors and drunken behaviour which includes
includes urinating and vomiting in their gardens, as customers return to their cars. This
is an unacceptable disturbance at 3.00/4 in the morning. Noise from this barin terms of
recorded music, with the relentless thud thud thud of the bass, must be considered by
the committee members and to ask themselves how they would feel to be subjected to
that until 3am preventing a decent night’s sleep. The premises cannot be 100%
soundproofed and as people go in and out the door remains open creating huge noise
nuisance.

Public Safety

A barin this location itis likely to become a gathering point for people leaving this and
other licensed premises. Instead of supporting quick and orderly dispersal, it can
encourage customers to remain in the area, form queues, congregate outside, eatin the
street and interact with other people under the influence of alcohol and/or drugs. This
extends the period during which residents and the police must deal with late-night
disturbance. The increased incidence of litter, drug paraphernalia, and broken glass,
widely reported by residents to be found in the green and in gardens, particularly after
the weekend poses a real risk to the safety of children and animals and prevents the
public enjoyment of this amenity. The bar opens onto a busy main road with traffic
moving 24 hours a day and increases the risk of road traffic accidents.



The relevant concern is therefore the cumulative effect of another late-night
destination, particularly during the peak dispersal period. Granting the proposed
hours risks undermining the licensing objectives relating to the prevention of crime
and disorder, public safety and prevention of public nuisance.

| therefore ask the committee to refuse the late-night hours or, alternatively,
impose an earlier terminal hour and robust conditions targeted at these risks.

Cllr Xena Dion

Ward Councillor, Poole Town Councillor
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